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Strengthening the Effectiveness of the BTW
Control Regime  Feasibility and Options
ALEXANDER KELLE
Introduction
The biological and toxin weapons (BTW) control regime rests to a large
extent on the 1972 Biological and Toxin Weapons Convention (BTWC).
The BTWC prohibits the development, production, retention and use of
BTW and demands their destruction. It entered into force in 1975 and has
attracted more than 140 states parties.
Since the BTWC does not contain any provisions to check on the
compliance of its member states or to sanction non-compliance, it has often
been called a toothless tiger that cannot bite the states which do not comply
with its provisions. Worse still, this toothless tiger is half-blind and is  due
to the absence of verification mechanisms  unable to identify its prey in the
first place, i.e. those states who are violating the Conventions provisions.
In order to remedy this unsatisfactory state of affairs, the states parties
to the BTWC agreed in 1994 to negotiate a set of measures to complement
the BTWC and provide it with the very capabilities it is lacking. These
diplomatic negotiations broke down in the summer of 2001 when the US
administration declared that it would not support the package deal of
measures that was negotiated by the so-called Ad-hoc group of
governmental experts (AHG) over the previous six years.
Against this background the paper asks to what extent the effectiveness
of the BTW control regime can be strengthened without the package deal of
measures as envisioned in the text for a Compliance Protocol that had been
negotiated by the AHG between 1995 and 2001. The paper is divided into
three parts. The first of these parts starts with an introduction into regime
theory, which forms the conceptual basis of the analysis. Following this, a
description is given of the biological weapons control regime with the
BTWC at its centre. Then a working definition for the effectiveness of a
control regime will be provided and the issue of how regime effectiveness
can be strengthened will be addressed.
The papers second part consists of an analysis of the central elements
of the package deal of measures that was negotiated by the AHG. Which
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compliance measures were negotiated in the areas of declarations (to be
submitted by participating states), visits to facilities or investigations of
suspicious activities? How should export controls and cooperative measures
in the peaceful applications of the biosciences be balanced? In sum, to what
extent would this package deal have strengthened the BTW control regime?
In the third part of the paper, an alternative mix of measures will be
discussed that could be implemented short of the complex BTW
Compliance Protocol. Which components of the failed Protocol might such
an alternative set of measures include? What additional measures might be
integrated in it? Given the fact that the main criticism of the Compliance
Protocol was brought forward by the US administration, the US proposals
of November 2001 and the subsequent decision of the 2002 BTWC Review
Conference are taken as starting point for answering this latter question.
How do these measures compare to the envisaged Compliance Protocol in
terms of strengthening regime effectiveness?
The Conceptual Framework: Regime Analysis
The Concept of International Regimes
The concept of international regimes entered the International Relations
arena in the second half of the 1970s and early 1980s in scholarly works on
technology management, monetary issues, international trade, and
international environmental policy.1 An attempt to synthesize different
approaches was made in a special issue of International Organization, and
later in an edited volume.2
There are two central aspects of the consensus definition of international
regimes: one is to conceptualize international regimes as a subset of
international institutions around which actor expectations converge in a
given issue area.3 The second aspect relates to the four-part structure of
international regimes, consisting of principles, norms, rules and procedures.
As Krasner has summarized:
Principles are beliefs of fact, causation, and rectitude. Norms are
standards of behaviour defined in terms of rights and obligations.
Rules are specific prescriptions or proscriptions for actions. Decisionmaking procedures are prevailing practices for making and
implementing collective choice.4
Since international regimes shape expectations, prescribe roles, guide
behaviour and thereby create an order among actors on the international
level they can be considered a subset of international institutions.5 This
characterization also avoids confusing them with either international
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organizations or international treaties.6 Yet, many regimes have their
structure formalized in a treaty and utilize an international organization for
putting the regime into effect and verifying compliance by regime members,
which  in the area of concern here, international security  are almost
exclusively states. Another important characteristic of international regimes
is their cooperative character, which sets them apart from other international
institutions like, for example, a balance-of-power system. Such a system
undoubtedly produces patterned behaviour of states, but not necessarily a
cooperative one. The function of a balance-of-power system is to maintain
a certain structure of the international system that certainly does not exclude
the use of force to achieve this end  a behaviour that can hardly be
described as cooperative.7 Similarly, international regimes have to be
distinguished from other forms of cooperative behaviour, such as crisis
management, disaster relief activities, and other ad hoc arrangements.
Regimes, in contrast, are conceived of as durable cooperative mechanisms.
The above-mentioned definition of international regimes has not
enjoyed universal support. Rather, the institutionalist approach followed
here has been controversial from the outset. Probably the most widely
quoted criticism comes from Susan Strange, who argued against the
relevance and usefulness of the regime concept already at the time the
consensus definition was formulated.8 More recently, international
institutions in general and the false promise they give, have been the
subject of a heated academic debate.9
But also among students of regime analysis who have been favouring
and applying the concept in their own work, a debate has been going on
about whether the four-layered structural approach is actually the best way
to conceive of international regimes. The purported wooliness of the
concept already criticized by Strange has led some to propagate a lean
definition of international regimes.10 As will be shown below, the four part
structure of Krasners definition can not only be related unambiguously to
real-world phenomena, but is moreover important for answering the
question of how to enhance the effectiveness of international regimes.11
In the course of the conceptual development of international regimes,
the applicability of the concept in the issue area of international security
initially has been assessed as problematic at best.12 Yet, later research has
clearly demonstrated the feasibility of applying regime theory to the issue
area of security policy in general, and non-proliferation of weapons of mass
destruction in particular.13
Regime analysis has traditionally focused on three major themes relating
to regimes: The first set of questions relates to regime formation. Why and
under which conditions are regimes created? Scholars interested in the second
theme have tried to enrich the debate by identifying the domestic debates and
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prerequisites that have an impact on regime formation. The third focus of
regime analysis has been on the effectiveness of international regimes.14
More recently, regime resilience or robustness has been another focus of
research15 and an attempt has been made to link regime analysis with
Anthony Giddens structuration theory in order to overcome some of the
shortcomings of regime analysis identified by Levy et al.16
Regime Effectiveness and Counterfactuals
Why Regimes Matter. Research on regime effectiveness has focused on the
questions of (1) whether regimes affect state behaviour in an issue area, and
(2) whether regimes have an impact on the observable data in the issue area
they regulate. Most of this research has been conducted in the area of
international environmental policy.17
While states compliance with regime requirements is usually seen as
one important aspect of regime effectiveness, Downs has pointed out with
respect to environmental regimes, that some caution is warranted when
relying exclusively on compliance as a surrogate for effectiveness, i.e.
when relying only on regime effects on state behaviour as a yardstick of
determining regime effectiveness.
Because treaty standards are endogenous in the sense that they
represent a joint strategy of the states that set them, and because states
and the politicians who run them are motivated to appear successful,
actors have an incentive to tie the terms of agreements to what they
expect to be achievable.18
Yet, there is clearly a difference between environmental regimes where
the adequacy of the targets to be achieved can be freely defined by
participating states, and security regimes in which the abolition of a class of
weaponry is the goal to be achieved.
For any regime goal to be realized, states participating in the regime
have to internalize the stipulations of the regime. How this process works in
individual countries, has been elaborated in some detail by Harald Müller.
He analyses the internalization of regime principles, norms and rules and
their effect on the decision making process in three case studies on (1) the
US and the Strategic Defense Initiative (2) the Soviet Union and the
Krasnoyarsk radar, and (3) West Germany and nuclear export controls.19
Although this may be the best way to assess regime effects in individual
member states of a regime or an international institution in general,20 the
method is very difficult to apply when the overall effectiveness of a regime
with more than 140 states parties is to be judged. Therefore, a different route
is chosen here: two counterfactuals will be constructed, which will serve as
possible worlds against which actual regime performance will be judged.
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No Regime- and Collective Optimum-Counterfactuals. Counterfactual
thought experiments are implicit in the establishment of many, if not all,
causal connections in political science. As Fearon has summed up:
Counterfactuals make claims about events that did not actually occur
such propositions play a necessary and fundamental, if often
implicit and underdeveloped, role in the efforts of political scientists
to assess their hypotheses about the causes of the phenomena they
study.21
Seen from this perspective, making the explicit claim that a regime has
an effect, always implies the hypothesis, that in case of the absence of the
regime, state behaviour and the international environment in which states
interact would look differently.22 Yet constructing counterfactuals to
establish the effectiveness of international regimes is facing the same
principal difficulties that any counterfactual reasoning has to overcome:
first, the regime has to be isolated from a potentially large number of
competing explanatory variables, with which it might display a considerable
degree of interdependence. Second, the number of possible worlds that can
be constructed with counterfactuals are in principle infinite.
In order to address these two difficulties, Thomas Biersteker  drawing on
earlier literature by Max Weber and Jon Elster  has formulated five guidelines
for the use of counterfactuals in assessing regime effectiveness: first, the use of
counterfactuals should be stated explicitly; second, they should be used in a
clearly articulated theoretical framework; third, a distinction should be drawn
between the causes of events and less stringently related background
conditions of events; fourth, a counterfactual has to have a legitimate
antecedent, i.e. one that can produce the assumed consequent, i.e. the possible
world that is constructed with the counterfactual, and; fifth, so-called
branching points that serve as starting points for the historical development of
the counterfactual world have to be identified and articulated.23
Yet, Helm and Sprinz argue that to construct only one counterfactual in
which the absence of the regime is assumed, might give only a very vague
indication of how well a regime serves the purpose it has been designed
for.24 They present a variant of Downs argument  mentioned above 
against relying exclusively on state performance as yardstick for judging
regime effectiveness. To overcome this vagueness Helm and Sprinz employ
a concept advanced by Underdal, i.e. the concept of collective optimum.25
They suggest to derive the collective optimum by way of another
counterfactual  namely, the hypothetical state of affairs that would have
come about with a perfect regime.26
With the no regime and the collective optimum regime counterfactuals
as the opposing poles on the spectrum of regime effectiveness, the actual
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regime performance in most, if not all, cases of international regimes will
fall somewhere between the two poles.
The next part of the paper will link this analytical tool to the BTW
control regime and thus make it possible to position the regime in terms of
its effectiveness on the spectrum between the two counterfactuals, both of
which will be developed in this section, too.
Regime Analysis Meets BTW
Biological and Toxin Weapons  the Nature of the Beast
Biological and toxin weapons are usually subsumed with nuclear and
chemical weapons under the heading of WMD (weapons of mass
destruction) or NBC weapons. While these may be convenient shorthands
for otherwise unwieldy technical terms, there exists a danger that the
careless repetition of these acronyms disguises the properties of BTW more
than it reveals their characteristics and alerts to the differences among the
three categories of weapons.
In contrast to chemical weapons (CW), the causative agents for BTW
are not man-made, but occur in nature. While CW agents are highly toxic
synthesized chemical compounds, a large number of pathogenic organisms
are endemic in many parts of the world. They can be isolated from naturally
occurring samples, grown in (relatively) small laboratories, and
disseminated as either wet-slurry or in a dried and powdered form. A fullfledged offensive military BTW program would also include the
development and testing of delivery systems and storage and stockpiling
facilities.27 Not only is the number of potential agents already very large, it
continues to grow, as new diseases emerge in nature.28
BTW agents are usually assigned one of five different categories:
bacteria, such as Bacillus anthracis, the causative agent of anthrax, Yersinia
pestis which causes bubonic plague, and Francisella tularensis which
causes tularemia; viruses, such as the ones that cause smallpox, Ebola, and
Venezuelan enquine encephalitis; rickettsiae which can cause Q-fever, and
typhus; fungi, such as the Aspergillus fungi; and toxins, which are nonliving products from micro-organisms but also plants or animals, like
botulinum toxin, ricin, or saxitoxin, respectively. So, most BTW agents are
not only different from CW agents29 or nuclear weapons materials, but it is
a diverse group in and of itself, in which some agents are mostly
incapacitating, while others have a rather high lethality. Also, some BTW
agents will be localized in their effects while others  due to their
contagiousness  may cause widespread epidemics. Following from this
diversity, BTW agents can be employed in a number of attack scenarios,
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ranging from assassinations of individuals to large-scale aerosol releases,
which could theoretically cover whole population centres and affect many
thousand people.30
While the often observable focus on pathogens that would be employed
against humans is understandable, one must not lose sight of a number of
animal and plant diseases, whose causative agents could be utilized for
agro-terrorist attacks against crops or livestock.31
To make control efforts even more complicated, the material,
technologies, and know-how needed for offensive military BTW-programs
or the pursuit of terrorist BTW attacks are of a so-called dual-use character.
Not only can they be used for offensive purposes, but many of the
ingredients of a BTW program have perfectly legitimate applications.
Thus, it cannot be deduced from the mere presence of a seed culture of a
particular pathogen or a specific type of equipment that a state pursues an
offensive BTW program. This material and equipment might be employed
in a perfectly legitimate civilian use such as the production of dairy products
or vaccine production. Or some military biodefence activity  which is
permitted under the provisions of the BTWC  might be ongoing.
Furthermore, the nature of biological warfare is being changed by the
ongoing revolution in biotechnology. As Dando has shown for the three
generations of offensive biological warfare programs of the twentieth
century, all the military programs were developing on the back of growth
in scientific knowledge.32 According to his account, military BTW
programs followed scientific discoveries in the areas of (1) bacteriology,
laying the ground for the BTW based sabotage activities during the First
World War, (2) aerobiology, providing for the knowledge to spread BTW
agents over large geographic areas, and thereby giving also non-contagious
agents their potential to be used as mass casualty weapons, and (3) genetic
engineering, which played an important role in the BTW program of the
former Soviet Union. According to one account, the Soviet program
encompassed genetically modified pathogens: during the 1980s, the Soviet
Union developed antibiotic-resistant strains of plague, anthrax, tularemia,
and glanders.33
Concern about the spread of these technologies and tools has been
expressed repeatedly. In the 1997 Report of the US Secretary of Defense on
the threats of NBC proliferation, four potential misuses of genetic
engineering were singled out:
Genetically engineered vectors in the form of modified infectious
organisms will be increasingly employed as tools in medicine and the
techniques will become more widely available.
Strides will be made in the understanding of infectious disease
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mechanisms and in microbial genetics that are responsible for disease
processes.
An increased understanding of the human immune system function
and disease mechanisms will shed light on the circumstances that
cause individual susceptibility to infectious disease.
Vaccines and antidotes will be improved over the long term,
perhaps to the point where classic biological warfare agents will offer
less utility as a means of causing casualties.34
Since then the biotechnology revolution has advanced steadily: the
human genome as well as the genomes of a number of pathogenic microorganisms have been decoded and functional genomics, i.e. the attribution
of parts of the gene sequence to bodily functions is progressing rapidly. One
of the driving forces behind this revolution is the pharmaceutical industry
which itself is undergoing a revolution in the process of drug discovery
where the knowledge of [g]enomic sequences allow[s] the identification of
many new possible targets for drugs.35 At the same time the knowledge
about the numbers, the differences in, and the functioning of cell receptors
that would be the target for such treatment has accumulated significantly
over the past few years. As Dando points out: The more we learn about cell
receptors, the more we can potentially interfere with their operation for both
benign purposes (when they malfunction in disease) or malign purposes to
construct new biological weapons.36
It is against this background of the nature of the beast, that efforts to
strengthen the BTWC control regime have to be judged.
Scope and Structure of the BTW Control Regime
The origins of the BTW control regime date back to the 1925 Protocol For
the Prohibition of the Use in War of Asphyxiating, Poisonous, or Other Gases,
and of Bacteriological Methods of Warfare.37 Originally being conceived of
as a response to the wide-spread use of chemical weapons (CW) during the
First World War, the initial focus of the negotiators was exclusively on CW.
Only upon a Polish initiative were bacteriological methods of warfare
included into the Protocol text.38 It entered into force in 1928 and has currently
133 member states.39 Upon ratification or accession to the Geneva Protocol
many states issued unilateral declarations limiting the circumstances under
which they would feel themselves bound by the provisions of the Protocol.40
As a result, it has been widely regarded as a no-first-use agreement among
states parties to the Protocol. This assessment had to be modified in recent
years as a number of states have given up their reservations.41
The 1972 BTWC builds on the legacy of the 1925 Geneva Protocol and
vastly expands the repository of regime principles and norms.
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Furthermore, there are no unilateral declarations limiting the scope of the
applicability of the BTWC and its provisions are to be applied erga omnes,
not only with respect to other states parties. The regime was further
expanded in 1990 when the so-called Australia Group  a grouping of likeminded states which harmonize their export control policies and exchange
information on problematic export requests  extended the scope of their
activities so as to include BTW-related material and equipment.42
Principles Underlying the BTW Control Regime. If one looks first at the
principles underlying the BTW control regime, four can easily be identified.
The first principle is related to the conviction of regime participants that the
use of BTW agents constitutes an abhorrent act of warfare and is therefore
prohibited. Most commonly, this principle is referred to as the BW taboo.
It was first expressed in the 1925 Geneva Protocol which states that the use
in war of asphyxiating, poisonous or other gases, and of all analogous
liquids, materials or devices, has been justly condemned by the general
opinion of the civilised world, the prohibition of such use has been
declared in Treaties to which the majority of Powers of the world are
Parties, and in which agreement is reached to extend this prohibition to the
use of bacteriological methods of warfare. In a similar vein, the states
parties to the BTWC express in its Preamble their determination, for the
sake of all mankind, to exclude completely the possibility of bacteriological
(biological) agents and toxins being used as weapons, Convinced that such
use would be repugnant to the conscience of mankind.
According to the second principle, on which the BTW control regime is
based, peaceful uses of the biosciences are a legitimate undertaking. Again,
this principle can be inferred from the wording of the 1925 Geneva Protocol
which explicitly bans the use of CW and BTW agents in war. Peaceful
applications of such agents are clearly not covered by the prohibition. More
importantly, the wording of the prohibitions contained in Article I of the
BTWC reflect this peaceful uses principle. Accordingly,
Each State Party to this Convention undertakes never in any
circumstances to develop, produce, stockpile or otherwise acquire or
retain:
(1) Microbial or other biological agents, or toxins whatever their
origin or method of production, of types and in quantities that have no
justification for prophylactic, protective or other peaceful purposes.
[emphasis added]
This so-called general-purpose criterion not only makes it clear that
peaceful uses of the biosciences are legitimate undertakings for states
parties to the BTWC, but makes them such even if they involve pathogenic
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organisms or toxins in quantities and for purposes other than use as
weapons.
From this reasoning, the third regime principle can be derived. It
expresses the assumption of states subscribing to the regime that defenses
against the threat or use of BTW are permitted, which is also expressed in
the above quote from Article I of the Convention. This principle is rooted in
the belief that the peaceful uses of biosciences cannot be taken for granted
 be it for the lacking universality in membership or for a state party
cheating on the obligations it has assumed. However, while this underlying
belief has led in both the nuclear non-proliferation regime and the CW
control regime to the manifestation of yet another principle  the jointly
held belief that verification of treaty obligations is essential for the proper
functioning of the regime  this has not materialized in the BW context.
Neither the 1925 Geneva Protocol nor the BTWC makes explicit reference
to such a principle.
Last but not least, the fourth principle underlying the BTWC control
regime is the complementarity principle which is clearly stated in
preambular paragraphs 2 to 4 of the BTWC: the 1925 Geneva Protocol is
complemented by the BTWC. Nothing in the latter can be construed to
contradict the content of the former.
Norms of the Regime. Central to the BW control regime is the non-use
norm, which is explicitly spelled out in the 1925 Geneva Protocol and
implicitly contained in Article I of the BTWC. Although this article of the
Convention makes explicit reference only to the non-acquisition norm, it
can be inferred from this that use is prohibited as well. The non-acquisitionnorm  in contrast to the nuclear non-proliferation regime  applies erga
omnes, i.e. the world is not divided into haves and have-nots. Similarly, all
BTWC states parties are entitled to BTW-related activities for defensive
purposes.
The disarmament norm is contained in Article II of the BTWC. It
requires that all states parties either destroy or divert to peaceful purposes
all agents, toxins, equipment and means of delivery related to their BW
holdings within nine months after entry into force of the BTWC. Again, this
stands in contrast to the nuclear non-proliferation regime where the nuclear
haves have subscribed to a much weaker disarmament norm, and also
during the NPT Review and Extension Conference refused to agree on a
timetable for nuclear disarmament steps.
The non-transfer norm is contained in Article III of the BTWC,
according to which states parties forswear to transfer to any recipient
whatsoever, directly or indirectly, and not in any way to assist, encourage,
or induce any actor to acquire any of the items specified in Article I of the
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BTWC. The non-transfer norm is additionally strengthened through Article
IV of the BTWC which calls for national implementation measures to put
the basic obligations under the Convention into effect. A group of states,
known as the Australia Group, that has sought to harmonize their national
export control activities, regards these two Articles as the legal basis for this
activity.43
In addition, the cooperation norm is spelled out in Article X of the
BWC, representing from the point of view of many BTWC states parties 
mostly from the developing world  the flip side of the non-acquisition and
non-transfer norms. The assistance norm is contained in Article VII. It
stipulates that states parties will come to each others assistance in case of
the use or threat of BTW against one of them. The consultation norm is
spelled out in Article V of the BWC, in which states parties agree to consult
one another and to co-operate in solving any problems which may arise in
relation to the objective of, or in the application of the provisions of, the
Convention.
In addition, the normative requirement to continue negotiating a CW
treaty was written into Article IX of the Convention.
Furthermore, the harmonization norm, albeit manifesting itself in a
somewhat different, i.e. implicit form, guides the behaviour of states
participating in the Australia Group, which have agreed to harmonize their
export control policies, to share information on suspicious requests for
supplying CBW-related dual-use items and technologies, and to consult one
another in case of export denials of certain dual-use items and technologies
to states of proliferation concern.
Finally, an investigation norm is practically absent from the existing
BTW control regime. Justified as this omission may have been at the time
of the conclusion of the BTWC, the clandestine offensive BTW programs
of Iraq and the Soviet Union have clearly shown that the hypothesis of
military disinterest in BTW no longer correspond to a reality in which even
a BTWC depositary engaged in prohibited activities on a massive scale. The
absence of both an investigation norm and, consequently, of any concrete
rules which could put the norm into effect in everyday state practice is all
the more disturbing as in the implementation of other regime norms also
would benefit from some form of inspection or at least increased
transparency. It was not the least this realization by a large number of
BTWC states parties which triggered the process to enhance the BTWCs
effectiveness analysed below.
The Missing Parts of the Regime: Rules and Procedures. This points to the
missing parts of the BTW control regime, i.e. the rules and procedures for
putting into effect the more abstract principles and norms. It also identifies
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the area in which the Ad Hoc Group (AHG) could have expected to make
the biggest contribution to the strengthening and further development of the
regime structures. However, one has to avoid the pitfall of assuming that
any rules are good rules as long as they spell out more concretely the less
specific guidance contained in the regime norms. This certainly is not the
case. Rather, rules and norms have to be related in such a way that the
former do not leave the latter as empty shells or, even worse, contradict
them.
As to the few existing rules and procedures of the BTW control regime
that can be identified, three articles contain vague guidelines for states
parties . Article IV tasks states parties to implement the pre- and proscriptions of the Convention on the domestic level. In Article V states
parties agree to consult one another and to cooperate in solving any
problems related to the implementation of the BTWC. The procedures
contained in Article VI allow states parties to lodge a complaint of noncompliance with the UN Security Council. The weakness of these rules and
procedures stems on one hand from their impracticability or lack of
specificity. On the other hand they are not supported or systematically
linked to the norms of the regime.
The remaining rules and procedures are exclusively related to the
organization and governance of the BTWC. Article XI contains the
procedures for amending the Convention, Article XII spells out the initial
review procedure, according to which five years after its entry into force a
conference of states parties to the BTWC shall be held. Furthermore, the
withdrawal procedure is set out in Article XIII, 2 and Article XIV contains the
stipulations for ratification of, accession to, and entry into force of the BTWC.
To illustrate what the concretization of the norms of a disarmament and
non-proliferation treaty of the BTWCs complexity might look like, a brief
look into the CW control regime, where the 1993 CWC is regulating state
behaviour, might be a useful exercise. One caveat, however, has to be made
at this point. It lies in the differences of the substance matter that the two
regimes cover: CW and ways to control them are in many ways similar to
BTW, but there are crucial differences, which preclude the option of just
copying the detailed provisions of the CWCs Verification Annex and
pasting them into the BTWC Compliance Protocol  a procedure that seems
all too tempting with the capabilities of modern word processing software,
but at the same time a pitfall that was well understood and avoided by the
negotiators of the AHG.44
Assessing the Effectiveness of the BTW Control Regime
Applying the general remarks made earlier about regime effectiveness and
counterfactual analysis to the BTW control regime shall take place in three
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steps: first, a plausible no regime historical counterfactual of a world
without the BTWC will be developed. Second, an ideal case collective
optimum counterfactual will be presented, in which compliance by states
parties with the BTWC is assumed to be 100 per cent and goal achievement
of the regime in the issue area that it covers is complete. In the third step the
actual performance of the BTWC will be located on the spectrum between
these two poles.
Historical Counterfactual: A World Without the BTWC. The point of
departure for this historical counterfactual has to be taken in the late 1960s
when the negotiations on the BTWC came to a standstill, largely because of
a disagreement over whether to negotiate one international agreement for
both chemical and biological weapons or whether to proceed with
negotiations on biological weapons and defer the CW issue to a later time.45
This deadlock on the international level coincided with the unilateral
renunciation of first biological and then toxin weapons by then US president
Richard Nixon. There was no interest on the part of the Nixon
administration in just achieving reciprocal action from the Soviet side.46
Rather, the aim was to negotiate a multilateral agreement with a large
number of member states in order to foreclose the option of BTW
acquisition to as many states as possible. Thus it is unlikely that this
renunciation  which, as has recently been confirmed by an analysis of
newly available sources, was influenced by reasons unrelated to arms
control considerations47  would have withstood the failure to conclude the
BTWC. Similarly, it is unlikely, that the US Senate would have ratified the
1925 Geneva Protocol. This belated ratification in 1975 was closely linked
to ratifying the BTWC.
One can further assume, that, with growing suspicions of Soviet
offensive BTW activities in the late 1970s and the overall deterioration of
the relationship between the two superpowers, the question of restarting the
offensive US bioweapons program would have gained a high political
saliency. If this had occurred, it is conceivable that BW would eventually
have been introduced into the planning and doctrine of not only US military
forces but also of its NATO allies.
With the legitimization of BTW as instruments of warfare having
progressed that far, it is conceivable that the example set by one of the
worlds two leading military alliances would have influenced actors in other
conflict-ridden regions of the world, e.g. on the Indian subcontinent, where
it has become known only recently, that India had an offensive chemical
weapons program.
It also seems fair to assume that in such a counterfactual world the
January 1992 UN Security Council statement at the Heads of State and
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Government level would not have come about, according to which the
proliferation of NBC weapons represents a threat to international peace and
security.
Furthermore, in a world without the BTWC control regime, it is unlikely
that the action of the international community against Iraq after the latters
invasion of Kuwait in August 1990 would have been as determined as it
actually was. First of all, one has to question whether a coalition of the
willing could have been formed to oust Iraqi occupation forces from Kuwait
in 1991. Although Iraq in the real world had used chemical weapons in its
war against Iran and there were suspicions that Iraq was also operating an
offensive BW program, the disincentive to engage in military action would
have been far greater in the face of an openly CBW-armed Iraqi regime.
Second, if this hurdle would have been overcome, one has to wonder
whether the UN Security Council Resolution containing the cease-fire
conditions would have placed such a strong emphasis on dismantling Iraqi
CBW capabilities.
It is equally unlikely that negotiations of the Chemical Weapons
Convention would have borne fruit without the BTWCs existence and its
Article IX, which explicitly obligates states parties to engage in negotiations
with the aim of concluding an agreement prohibiting CW.
This clearly is only one of the many conceivable no-regime
counterfactuals of a world without a BTWC. It is not claimed to be the only
one possible. The only claim made is to the plausibility of the alternative
world briefly sketched out in the preceding paragraphs.
Engaging in Wishful Thinking: A Collective Optimum Counterfactual. How,
in contrast, might an ideal world from the point of view of optimal regime
performance look? Using the same branching point as in the no-regime
counterfactual, one would have to assume, first of all, that the BTWC
negotiations were concluded in the way events unfolded in the real world.
In keeping with this assumption, it would  for example  not contain an
elaborate verification system as is included in the Chemical Weapons
Convention. Assuming that such a verification apparatus with intrusive
inspection mechanisms could have been negotiated in the early 1970s
would require changes in too many factors and would thus run counter to
the guidelines outlined above for constructing plausible counterfactuals.
Likewise, the assumption of universal adherence to the regime seems to be
stretching the counterfactual too far.
Instead, it seems more plausible to assume that states parties , i.e. those
states having ratified or acceded to the BTWC, would have complied with
the Conventions basic stipulations, and not have sought to exploit its
loopholes. This would have led to a world in which especially the former
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Soviet Union would not have undertaken the massive offensive BTW
program it did. Rather, after some debate regime proponents in the Soviet
system would have prevailed and the norms of the regime would have been
internalized. In light of Soviet compliance with other arms control and nonproliferation agreements concluded at the time, this is a plausible
assumption.
Similarly, the CBMs that were agreed upon during the Review
Conferences in 1986 and 1991 would have been taken seriously by states
parties , with comprehensive, accurate and timely declarations being made
annually. Thereby the transparency of their BTW-related defence activities
would have increased considerably over time.
Resulting from the strengthening of the principles and norms of the
regime, the response to known cases of violation would have been much
stronger. As a result, the situation in Iraq would look much more favourable
today, with the Iraqi NBC weapons programs completely dismantled under
the conditions of the original UN cease-fire resolution and with the ongoing
monitoring and verification of a still existing UNSCOM providing
transparency of dual-use activities.
Under the assumption that bioterrorist activities are to some extent
influenced by state behaviour related to BTW, one would have to assume
that the comprehensive regime compliance would also limit the access to
material and technology of terrorist groups and thereby decrease their
capability to engage in BTW activities.
Actual Performance of the BTW Control Regime.
The principles of the BTW control regime are shared by the overwhelming
majority of states and its norms guide these states behaviour. In fact, no one
state can openly declare to possess and intend to use BTW  even if only as
a second strike weapon after deterring an aggressor has failed.
The weaknesses of the regime stem from three sources: (1) its obvious
lack of compliance mechanisms and the resulting uncertainty as to the
degree of regime compliance; (2) a reluctance or inability to utilize the few
procedures that are available, and (3) the known and admitted, at least in
part, non-compliance of a very small number of states parties . With respect
to the latter, it has to be stressed, that the number of states to which this
applies is indeed very small, i.e. the former Soviet Union and Iraq.
The second source of regime weakness can be illustrated by the issue of
past Soviet non-compliance and the solution that was adopted for the
problem. The past Soviet BTW program clearly violated the disarmament
and non-acquisition norms of the BTWC control regime. Yet, the weak, but
still existing, consultation procedure contained in Article V of the BTWC
was side-stepped by the depositary states of the Convention in favour of
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what has become known as the Trilateral Process. This parallel strategy
foresaw to create transparency through reciprocal visits to both Russian and
US and British industrial facilities. Yet, the process became bogged down
and turned out to be unsuited to adequately address Soviet noncompliance by making transparent the extent of the regime violation and
by demonstrably showing that the Former Soviet Union offensive BTW
work had been brought to an end. Obviously, as Iris Hunger and Marie
Chevrier have concluded:
pressing the Russian Federation to provide accurate information about
former BTW programmes and their ultimate disposition may simply
not be regarded as important enough to policymakers in the other
two depositary states to risk other aspects of their relationship with the
Russian Federation.48
The long-standing rumours and recent public accusations of a number of
states of undertaking clandestine offensive BTW programs illustrates the
uncertainty stemming from the absence of regime procedures that would
allow the resolution of such uncertainties one way or the other. As a result
the regime participants have to fall back on national intelligence means, and
where these are lacking  which applies to most states parties  states are
left to follow or reject the analysis brought forward by the few who dispose
of these capabilities.49
In sum, the BTWC control regime  although it has influenced the
behaviour of the majority of states parties and has led to a world in which
open BTW proliferation is practically absent  has proven to be rather weak
when it was tested by Soviet non-compliance. Similarly, the high degree of
uncertainty surrounding the activities of some states that are viewed by
other regime participants with suspicion, has resulted in a low confidence
that the expectations of all states parties to the regime are actually
converging around the principles and norms of the BTWC control regime.
As a result, the regime is regarded as being half-way effective.
In the next section the work of the AHG will be analysed and an
assessment will be given as to how far the Compliance Protocol would have
moved regime performance closer to the ideal regime world.
The Efforts to Strengthen the BTWC Through a Compliance Protocol
In order to compensate for the lack of verification or compliance measures
in the BTWC, the Second and the Third BTWC Review Conferences in
1986 and 1991, respectively, decided on a set of confidence building
measures (CBM). The actual submission of these annual declarations by
BTWC member states, however, has been unsatisfactory at best.50 When the
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past Soviet offensive BTW program was officially admitted and with the
persisting suspicions about the Iraqi BTW program gaining increasing
publicity, the assumption of little military value and consequently little
military interest in developing offensive BTW capabilities could no longer
be upheld. In addition to agreeing on a second set of CBMs, the 1991
Review Conference set up the so-called VEREX-Group of governmental
experts to investigate the technical feasibility of measures to enhance the
confidence in compliance with the BTWC provisions. This group reported
in the fall of 1994 to a Special Conference of the states parties to the BTWC,
which in turn created the Ad-hoc Group (AHG) to negotiate a legally
binding instrument to complement the BTWC.
Yet arriving at a consensual negotiating mandate for the AHG was far
from easy. First of all, the US was highly sceptical of the AHG to negotiate
verification-measures, because it rejected the idea that the BTWC is
verifiable on principled grounds.51 Thus, the AHG was tasked to negotiate
measures to enhance compliance with the BTWC. Second, Russia insisted
that the AHG consider definitions and objective criteria in its mandate.
Third, a number of states of the Non-Aligned Movement (NAM) do not see
BTW as a threat to their national security and therefore had to be brought
into the process by including into the mandate the negotiation of measures
to strengthen international cooperation in the peaceful uses of the
biosciences.52 Finally, the already existing  but poorly implemented 
CBMs were to be taken into account by the negotiators of the AHG and new
CBMs should be considered.53 Negotiations started in January 1995 and
progressed until July 2001, when the overall approach taken in the
negotiations up to that point was rejected by the US administration and the
draft protocol text declared to reduce rather than increase security against
BTW.54
In addition to the topics spelled out in the mandate of the AHG, further
issues that had to be addressed were identified during the negotiations.
Consequently, it is not possible in this analysis to provide a comprehensive
treatment of all aspects of the protocol.55 An analysis of all components of
the AHGs mandate  let alone all the issues discussed by the AHG over the
years like, for example, the structure and tasks of the organisation to oversee
the Protocols implementation56  is beyond the scope of this paper. Thus,
only a selection of issues will be covered: first, declarations, visits and
investigations are included since they form the core of the Protocol. In
addition, export controls and the peaceful uses of biosciences are
incorporated in the mandate on the insistence of a number of NAM
countries, and were recurrent in the debates on the shape and content of the
Protocol.57
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Declarations
Declarations by states parties on a number of facilities and activities of
direct relevance to the object and purpose of the BTW control regime form
the basis of measures to increase the transparency of states parties actual
behaviour. Only on the basis of declarations of dual-use facilities  which in
principle could be easily transformed from permitted to prohibited use  can
a coherent system of declaration follow-up procedures  including visits 
be established and administered by the organisation to oversee compliance
with the Protocol.
Early in the negotiations of the AHG it became obvious that the
sensitivities of some states parties as to a potential loss of national security
relevant or commercially sensitive information were much higher than for
example in the case of the CW control regime.58 This higher sensitivity is
related to both the character of the biotechnology and pharmaceutical
industries (which in some cases are not established) that require large upfront investments  and with military concerns that too much openness
about biodefence activities might reveal ones weaknesses to a potential
aggressor contemplating the use of BTW.59
The approaches favoured by states with biodefence activities clearly
sought to minimize the burden that the Protocol would put on their own
biodefence programs and activities through the inclusion of specific
declaration triggers. States with big defensive programs for example favoured
that only sites be declared, where more than 15 person years were devoted to
R&D activities in work on pathogenicity or virulence, aerobiology, or
toxicology. In contrast, small biodefence program operators sought to include
language in the Protocol so that biodefence facilities had to be declared where
more than five person years or persons are dedicated to biodefence work and
list those facilities (without getting into the specifics involved in a declaration)
where between two and five persons are involved in biodefence work.60
The treatment of declarations in the Compliance Protocol reflects these
diverging interests both with respect to initial declarations as well as annual
declarations that states parties would have to file.61 According to Article 4
of the Protocol, initial declarations of a number of facilities and activities
have to be submitted within 180 days after entry into force of the Protocol,
annual declarations not later than the end of April for each year.
Initial declarations are required (1) for past offensive BW programs
which BTWC states parties acceding to the Protocol have undertaken
between 1946 and entry into force of the Convention for the respective state
 in case of the USA and the Russian Federation the latter year would be
1975, and (2) defensive BTW programs and/or activities conducted during
the 10 years preceding the entry into force of the Protocol for the state party.
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Article 4 further specifies the requirements for annual declarations of
national biological defence programs and/or activities, maximum biological
containment facilities, high biological containment facilities which exceed
100m2 and have produced vaccines or other specified production or have
carried out genetic modification of any agent or toxin contained in the List
of Agents and Toxins as specified in Annex A to the Protocol, plant
pathogen containment, specified work with listed agents and toxins and
specified production facilities.
These provisions detailing the declaration requirements for states parties
to the Protocol would have impacted on the effectiveness of the regime, in so
far as they would have provided part of the regulatory basis for a new
transparency norm. At the same time, the combination of declaration triggers
would have led to a situation where only the most relevant facilities  in
terms of presenting a danger to the object and purpose of the regime  would
fall under the declaration requirement. Although this would not completely
eliminate the risk of loss of national security relevant or confidential
proprietary information, it would substantially reduce the associated risks.
Declaration Follow-Up Procedures and Non-Challenge Visits
Proponents of non-challenge visits see a number of positive functions such
visits can play, when conducted by an impartial international organisation.
They argue that such on-site measures increase the transparency of BWrelevant activities, enhance confidence in the treaty-abiding behaviour of
states parties by increasing the likelihood that violations are detected,
contribute to the clarification of ambiguous declarations, and enhance
cooperation among states parties, either bilaterally or through the
international organisation. Critics of non-challenge visits counter that the
detection of treaty violations through such weak on-site measures is highly
unlikely. Rather, there exists  according to this group of states, which
includes the US  the danger that visits lead to the loss of confidential
business or national security information and in addition might provide a
false sense of security. Consequently, if they cannot be avoided altogether,
the frequency and intrusiveness of such on-site measures has to be
minimized.62
Over the course of the AHG negotiations, a number of different visit
concepts have been advanced and hotly debated. Discussions on these
concepts have displayed a second dividing line, which relates to the
question of whether visits should only be conducted in declared facilities or
whether non-declared ones should be a possible target for visits too. While
the Western Group in the AHG hold the latter position, a number of nonaligned countries like China, India, Iran and Pakistan argue that only
declared facilities should be subjected to visits.63
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Three different types of visits  randomly selected transparency visits,
voluntary assistance visits, and declaration clarification visits  were
eventually included in the text of the Compliance Protocol, which stipulates
in Article 6, paragraph 5 that the total number of all visits shall not exceed
120 per calendar year. Randomly selected transparency visits are to increase
confidence in the consistency of declarations with activities at the declared
facilities, and to increase the transparency of declared facilities. Voluntary
assistance visits allow a state party to invite the inspectorate of the BTWC
organization to conduct a visit on its territory in order to obtain technical
assistance and information related to the implementation of the obligations
under the Protocol or otherwise. In contrast, declaration clarification visits
or procedures serve to clarify a potential omission of a facility in a states
partys annual declaration. Especially for randomly selected transparency
visits and for clarification visits, the Protocol contains detailed guidelines
for the initiation, conduct and reporting on these types of visits.
The three types of visits put emphasis on different aspects of the followup procedures to declarations to be submitted by states parties. They also
present differing degrees of intrusiveness with voluntary assistance visits 
to be initiated by the visited state party itself  at the low end and
declaration clarification procedures  in the case of facilities that apparently
should have been declared but were not  at the upper end of impacting on
a states sovereignty. They thereby offer a graduated set of rules and
procedures for bringing to life the transparency norm, allowing states
parties to demonstrate their compliance with the non-acquisition norm, and
presenting an additional procedure for putting into effect the cooperation
norm  all of which are absent from the current BTWC control regime.
Investigations
The purpose of investigations in general terms is to provide the regime with
the means to check on suspected non-compliant behaviour by states parties
to the Protocol. Compared to the usage of the term inspections in the CWC
context, investigations in the context of the BTWC Compliance Protocol
only refer to the equivalent of CWC challenge inspections and CWC
investigations of alleged use. As mentioned above, the concept of routine
inspections as found in the CWC can be compared with the visits concept,
but even here some delegations in the AHG  like the US and some NAM
countries  were throughout the negotiations very hesitant to agree on
anything close to routine on-site measures, whatever the terminology
attached to them might be.
One issue, upon which AHG members were unable to agree relates to
the initiation of an investigation and the related question of how an
investigation that might be frivolous can be stopped. Basically, two different
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approaches could be identified. According to the first one, the so called
red-light approach, an investigation request will go forward unless a
majority (which would have to be defined depending on the circumstances
of the request) of the executive council of the future organization decides
otherwise. This position was supported by states  like the UK  who wish
to see a low threshold established for such requests and expect an effective
compliance regime to result from such a procedure. The green-light
approach, in contrast, would allow for an inspection to proceed only if a
majority of EC members approves it. This was championed by those states
in the AHG who wanted to raise the threshold for triggering investigations
and thereby expected to prevent frivolous challenges or minimize the risk to
national security assets or of industrial espionage.64
The Protocol distinguishes between two types of investigations: field
and facility.65 While the latter one focuses on the perimeter around a
particular facility at which there is a substantive basis for a non-compliance
concern related to Article I of the BTWC, field investigations are concerned
with larger geographic areas, where either similar cause for a noncompliance concern exists or a disease outbreak might be directly related to
activities prohibited by the Convention.66
Before initiating an investigation states parties are required to consult
among themselves with the aim of resolving any matter related to a noncompliance concern  the details of the available consultation, clarification
and cooperation procedures being laid out in Article 8 of the Protocol. Only
when these measures cannot dispel a non-compliance concern shall a state
party initiate an investigation. Depending on the type of investigation
requested, the kind of non-compliance concern forming the basis for the
request, and the location at which the investigation is to be conducted,
different decision-making procedures are to be applied. In every possible
scenario the receiving state party, i.e. the state on whose territory the
investigation is taking place, has the right to determine the nature and extent
of access that is being granted to the investigation team.
The improvement to regime effectiveness which these measures would
have brought about becomes obvious if one considers a situation like the
one surrounding the 1979 anthrax outbreak in then Soviet Sverdlovsk: even
if the authorities had denied any connection of the anthrax cases to military
BTW activities and claimed the outbreak was caused by contaminated meat
from the black market  as, in fact Soviet authorities claimed back then 
another state party would have had the option of requesting a field
investigation because of a suspicious disease outbreak. Although such an
investigation  according to the provisions envisaged in the Compliance
Protocol  would have required a simple majority in the executive organ of
the new BTWC organisation, it is likely to have been conducted. Even if it
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had ended without a clear conclusion, the investigation of the matter would
not have been delayed for more than a decade, until a change in the political
environment allowed for the case to be studied.
Export Controls and International Cooperation in the Peaceful Uses of the
Biosciences
Export controls on dual-use goods and equipment do have a variety of
functions: their primary goal is to ensure the civil application of exported
commodities and services and to impede recipients from using them in
offensive BTW-programs. To fulfil this function domestically, i.e. in the
supplying state, export control measures have to be capable of identifying
illegal exports and have to threaten to the potential exporter a level of
punishment that exceeds any gain from such an illegal export. Furthermore,
export controls on dual-use goods and equipment slow down the
procurement process and increase the proliferants costs. When coordinated
among supplier states, export controls provide a level playing field for
potential suppliers in different states, thereby increasing the hurdles, which
a proliferant has to take even more. Harmonized export controls make it
more difficult to play one supplier against the other, since the individual
exporters do not have to face comparative disadvantages resulting from
unequal export control guidelines.67
According to critics of export controls, in the BTWC context such
measures are in direct contravention to Article X of the BTWC, which in its
Paragraph 2 establishes the cooperation norm and states that this
Convention shall be implemented in a manner designed to avoid hampering
the economic or technological developments of states parties to the
Convention or international cooperation in the field of bacteriological
(biological) activities. Proponents of export controls, in contrast, point out
that these measures are an expression of their implementing the non-transfer
norm contained in the Conventions Article III, according to which states
parties are under the obligation not to transfer to any recipient whatsoever 
directly or indirectly  any of the agents, toxins, weapons, equipments, or
means of delivery specified in Article I of the Convention.
Measures to enhance the implementation of Article III were discussed in
some detail beginning with the March 1997 session of the Ad-hoc Group,
when India introduced a Working Paper setting out a number of guidelines
to strengthen the non-transfer norm.68 Should the Indian proposal be put into
effect, this amounted to nothing less than abrogating the present export
control practice, including a substantial transfer of national sovereignty to a
future BTWC organization, which would be empowered to decide on all
BW-related transfers to states not party to the Protocol. By implication,
transfers among members to the Protocol are free on principle. This would
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strip individual member states of their decision-making prerogative and
would make the future BTWC organisation the central decision-making
organ. Following from that, if national export controls would become
obsolete, so would multilaterally agreed upon controls, i.e. those of the
Australia Group.
A much more moderate approach to strengthening Article III of the
BTWC was presented by Austria and New Zealand. In their Working Paper
the two Australia Group members advocate the inclusion in the future
protocol of an obligation for each State Party to declare annually the
national legal measures it has adopted in order to implement Article III of
the BWC and to report to the Organization on an annual basis on its
administrative and other related national implementation measures with
regard to Article III of the BWC to ensure that transfers of agents, toxins,
and equipment are only authorized in compliance with the provisions of the
Convention.69 If such measures were implemented, not only would the
decision-making power continue to reside with the states parties, but the
declarations would also be limited to national measures. Multilateral
measures such as the Australia Group would not be touched.
The second major bone of contention in the deliberations of the AHG on
Article 14 was related to a NAM-proposal to establish a Cooperation
Committee within the organisation appointed to oversee the implementation
of the Protocol.70 The Committees task would have been to coordinate and
promote effective and full implementation of Article X of the Convention
and Article 14 of the Protocol.71 Disagreement remained as to the structure
and precise roles and functions of the Cooperation Committee, and the
powers allocated to it. It can be assumed that this institutionalized
mechanism for cooperation in the peaceful uses of the biosciences was
judged by AHG negotiators to be one of the bargaining chips for the endgame of negotiations, in order to be traded against concessions in the field
of export controls or compliance mechanisms, areas in which some of the
Cooperation Committees proponents were reluctant to agree on wideranging and intrusive measures.
In Article 7 of the Composite Text states parties are tasked to review,
amend or establish any legislation, regulatory or administrative provisions
to regulate the transfer of agents, toxins, equipment and technologies
relevant to Article III of the Convention.72 The Protocol further requires
states parties to establish transfer guidelines with the aim of ensuring that
transfers of dual-use items will be used for permitted purposes only.
Accordingly, the supplying state shall require from its recipient an end-use
declaration, a no-retransfer pledge (without prior consent of the originating
state party) and information from the requesting state on its national laws
and regulations pertaining to the items in question.
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Article 14 of the Compliance Protocol contains the provisions to
strengthen Article X of the BTWC on the peaceful uses of the biosciences.
This contains a useful compromise wording concerning the differing
approaches to the functions and powers of the Cooperation Committee.73
Accordingly, this Committee is designed to consult on, monitor and review
activities fostering international co-operation and assistance. Its output is
limited to reports and its tasks do not include decision-making of any kind.
Likewise, the review of concerns raised by a state party that it has been
deprived of benefits stemming from Article X of the BTWC is to be
undertaken by the Executive Council of a future BTWC-organisation.
Both the compromise solution adopted in the Protocol with respect to the
non-transfer norm and the cooperation norm add not only a set of rules and
procedures for putting into effect the more abstract norms into everyday
state practice but also the compromises having led to the described
regulatory underpinning of the two norms would have increased
transparency of states parties behaviour while at the same time
safeguarding their national decision-making prerogatives. Again, the
Protocol could have been expected to exert a positive impact on regime
effectiveness compared with the actual regime performance.
Effectiveness of the Compliance Protocol
The Compliance Protocol to the BTWC would have added a detailed set of
rules and procedures to the normative framework provided by the
Convention alone. These rules and procedures together with the
organisation to oversee the implementation of the Protocol  especially in
the crucial areas area of compliance measures, i.e. declarations, visits and
investigations, as well as export controls and cooperation in the peaceful
uses of the biosciences  would have led over time to a considerable
increase in transparency of states parties activities which are of relevance
to the BTWC and the Protocol. This increased transparency, in turn, would
have led to increased confidence in the regime-compliant behaviour of other
states parties and a recognition that the community of regime members
indeed shares a set of expectations as to what is considered appropriate
behaviour under the principles and norms of the regime.
At the same time, the precautions against misuse of the Protocol
measures were sufficiently developed in order to deter potential cheaters
from exploiting the provisions of the Protocol for nefarious purposes. In
case of declarations the level of aggregation of data would have been such
as to prevent the disclosure of details of legitimate biodefence programs or
activities, which could be exploited by a potential perpetrator for use in an
offensive BTW attack. The same can be said for the other areas of the
Protocol covered here. In sum, therefore, the Compliance Protocol to the
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BTWC as contained in the draft text presented by the chairman of the
negotiations could have been expected to move the regime considerably
towards the collective optimum regime counterfactual end of the spectrum
of regime effectiveness.
Alternatives to the Protocol Negotiated by the AHG
A good starting point for alternative measures to enhance transparency and
thereby strengthen confidence in the compliance of states parties to the
BTW control regime with the obligations they have assumed, might be
found in the proposals put forward by the US administration in November
2001. The intention to seek alternative measures was announced by the US
when she rejected the Compliance Protocol during the AHG session of July
2001. Because leading states in the AHG negotiations made it clear very
quickly that they would not pursue a Protocol without the United States
participation, any alternative set of measures will have to revolve around a
least common denominator which can also be supported by the US
government.74 The Fifth Review Conference of the BTWC in November
2002 agreed on a limited set of measures to be discussed in annual meetings
from 2003 to 2005, which was derived from the original set of US
proposals.75
The analysis of alternative measures to strengthen the BTW control
regime will proceed in three steps: first, an assessment is made as to which
substantive issues could be adopted from the Protocol negotiations. Second,
some unconventional, outside the box approaches and their potential to
strengthen the BTW control regime will be discussed. Third, the question
will be addressed which venues might be utilized for agreeing on any of
these measures.
Substantive Issues Adopted from the Compliance Protocol
Compliance Measures. The only measure contained in the Compliance
Protocol, which has the highest likelihood of finding the support also of the
current US administration, is the investigation of suspicious outbreaks [of
diseases] or allegations of biological weapons use.76 Yet, when put forward
by the Bush administration, it was proposed that an effective United
Nations procedure be established. This linkage has puzzled some
observers, as a UN Security Council Resolution, that was adopted in 1988,
and two Resolutions of the UN General Assembly  adopted in 1987 and
1989, respectively  already foresee such a mechanism.77 Similarly, this
approach seems only to peripherally strengthen BTWC member states
confidence in compliance as the UNSC Resolutions are related to the 1925
Geneva Protocol, not to the BTWC. This means that only suspected use of
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BTW  which might come in the disguise of an unusual outbreak of disease
 can be investigated, not a suspicion that a state party is producing or
stockpiling BTW agents. What is more, any such investigation request has
to go through the bottleneck of the UN Security Council, where the five
permanent members still hold veto-power over any decisions. So, in sum,
not only would the scope of such an investigation procedure be much more
limited than it has been foreseen in the Protocol text, but decision-making
would follow established UNSC patterns and not reflect the opinion of
BTW regime members.
When included in the Final Document of the Fifth Review Conference,
the reference to UN procedure was dropped. Instead, enhancing
international capabilities for responding to, investigating and mitigating the
effects of cases of alleged use of biological or toxin weapons or suspicious
outbreaks of disease are foreseen to be dealt with during the 2004 meetings
of BTWC states parties under the new process set up by the most recent
Review Conference.
In contrast, declarations and visits are not deemed a useful tool by the
US administration to enhance confidence in compliance with the BTW
control regime. Consequently, they are not included in the programme of
work set by the Review Conference. This leaves the non-proliferation
dimension of the regime completely unattended until at least the 6th Review
Conference in 2006. Implicitly, the absence of declarations and visits also
makes the establishment of an international organisation along the lines of
an OPBW, or even a small secretariat to oversee implementation of the
regimes provisions, superfluous. The absence of such an organisational
structure, in turn, means that states parties are left with their own  or their
allies  devices for the collection and processing of information related to
other states parties activities in the areas of biodefence or dual-use
biotechnology. The confidence-building measures adopted at the 1986 and
1991 BTWC Review Conferences might theoretically alleviate this
problem, but the poor returns of annual declarations by member states make
them in practice an unsatisfactory alternative.78 This situation that can
hardly be conceived of as contributing to confidence among regime
participants that their fellow regime members are actually sharing their
expectations about appropriate behaviour under the BTW control regime.
Export Controls and International Cooperation in the Peaceful Uses of the
Biosciences
That export controls will form an integral part of the Bush-administrations
policy to counter the threats of biological weapons was made clear in the US
statement to the 5th BTWC Review Conference on 19 November 2001, in
which tightened export controls were explicitly mentioned as being part of
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the full range of measures envisaged to be applied to the problems at
hand.79 To the extent that international cooperation on these tightened export
controls can be anticipated, the Australia Group will be the forum where
such cooperation will continue to be located.80
The Australia Group was originally created as an interim measure until
the conclusion of the CWC. Reportedly, members of the group have
reviewed the mechanism after the CWCs entry into force and have
concluded that there is a continued need for the groups further existence.
This has led in the CWC context to a series of complaints such as the one
brought forward by Iran, Cuba and Pakistan during the third session of the
CWCs Conference of states parties. They presented a paper on the
Fostering of International Cooperation for Peaceful Purposes in the Field
of Chemical Activities.81 Since the draft text contained a passage which
asked the conference to emphasize that the CWC has not envisaged any
export control restriction in chemical trade between states parties for
peaceful purposes and was thus by a number of Western States perceived
as being too critical of the Australia Group, a consensus on the paper was
not achieved. Instead, the matter was referred to the Executive Council on
whose agenda it has lingered ever since.82
As is clear from the CWC experience, the continued existence of the
Australia Group at least allows some states parties to that treaty to complain
about export control measures that are not being applied equally to all states
parties across the board. At worst this confrontative rhetoric might lead to a
split in the community of regime members that might ultimately undermine
the CW control regimes continued effectiveness. In case of the BTW
control regime, the probability of comparable rhetoric leading to such a
result is even higher, since no instruments to balance these perceived
disadvantages are part of the regimes structure. The Cooperation
Committee envisaged in the Protocol could have provided such an
instrument for a more balanced regime implementation. Yet, in the absence
of a comparable mechanism, a mere strengthening of export controls can be
expected to lead to a polarization among regime members, which is
certainly not conducive to creating shared expectations about the realization
of the non-transfer and cooperation norms of the regime.
Legal Status of the Measures and Their Implementation. Implementation of
the measures  investigations and export controls  that could be adopted
from the negotiations of the AHG would have to be shouldered by the states
agreeing on such measures. Neither the United Nations nor the Australia
Group have dedicated staff and infrastructure in aiding states to investigate
suspicious outbreaks or conceptualizing and implementing export control
systems. Similarly, the inclusion of investigations of alleged BTW use and
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suspicious outbreaks of disease in the new multilateral process agreed upon
by the 5th Review Conference, will not lead to legally binding agreements.
All topics to be addressed by the process leading to the 2006 Review
Conference suffer from this shortcoming.83
From a regime-analytical point of view this means that in the case of
export controls a subset of states participating in the regime is creating their
own rules and procedures for the concretization of certain norms in a way
that they see fit. To the extent that this creates a two-class society within
the regime it also diminishes the prospects for shared expectations and equal
treatment within the regime. With respect to the investigations of alleged
use and suspicious outbreaks, states parties are left in limbo up until the next
Review Conference to see in which way that Conference will consider the
work of these meetings and decide on any further action.84
Thinking Outside the Box
Criminalization of Biological and Toxin Warfare. Two basic approaches to
criminalize biological and toxin warfare are conceivable: first, the one
included in President Bushs proposal to strengthen the BTWC put forward
in November 2001, and second the establishment of a stand-alone
international legal instrument. Both of them shall be briefly considered here.
When presenting its new initiatives to strengthen the BTWC, the Bushadministration included a proposal to the effect that all BTWC states parties
enact strict national criminal legislation against prohibited BW activities
with strong extradition requirements.85 Again, this issue found its way into
the decision of the Review Conference, albeit without the reference to any
extradition requirements.
An additional normative signpost for individuals actions could be
established through the criminalization of BTW activities in a multilaterally
negotiated international Convention to Prohibit Biological and Chemical
Weapons under International Criminal Law, as proposed by the Harvard
Sussex Program on CBW Armament and Arms Limitation.86 The
convention would build upon and expand provisions contained in the CWC
(Article VII) and BTWC (Article IV). Both BTWC and CWC require  to
varying degrees  that states parties incorporate the prohibitions contained
in them into domestic law.
However the BWC and CWC do not attempt to make the
development, production, possession or use of biological and
chemical weapons an international crime for which states establish
jurisdiction over prohibited acts regardless of the place where they are
committed or the nationality of the offender, nor do these treaties
contain provisions dealing with the extradition of suspects.87
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A convention to prohibit CBW under international criminal law would
place the above-mentioned CBW-related activities in the same category as
aircraft hijacking, hostage taking, torture, and theft of nuclear materials, to
mention just a few especially repugnant crimes for which the international
community has already established comparable treaties. The convention
would use the definitions contained in the BTWC and CWC, thereby reemphasizing the general purpose criterion, and its scope would cover all
activities prohibited in these two conventions even if conducted by an
official or employee of a state not party to either BTWC or CWC or the
proposed convention on criminalization. According to its authors:
Adoption and widespread adherence to such a convention would
create a new dimension of constraint against biological and chemical
weapons by applying international criminal law to hold individual
offenders responsible and punishable wherever they may be and
regardless of whether they act under or outside of state authority.88
It has to be noted however, that such a Convention  valuable as it would
be  does little to address the shortcomings identified in the current BTW
control regime. It would doubtlessly add a useful new dimension to the
regime in so far as it would reflect a new principle and norm of the regime,
but in terms of increasing confidence in the regime compliant behaviour of
states parties its value would be rather limited.
Pathogen Storage and Transfer Register. Two of the seven measures
proposed by the Bush-administration deal with the safety and security of
pathogenic organisms: first, the Bush proposal called on all BTWC states
parties to promote responsible conduct in the study, use, modification, and
shipment of pathogenic organisms; it secondly proposed to establish
sound national oversight mechanisms for the security and genetic
engineering of pathogenic organisms. However useful such measures
might be, the Bush proposal suffers from two shortcomings. It is very
imprecise as to how these measures are actually going to be implemented
through concrete rules and procedures. Although this shortcoming might
be remedied without too much effort, the second problem is a more
fundamental one: the measures would have to be adopted by states
individually without any reporting or follow-up mechanisms established
that would allow states to check on the adequacy of the measures enacted
or the effectiveness of their implementation. So, again, a lack of
transparency can be expected to produce a considerable degree of
uncertainty as to whether states parties to the BTWC would actually
live up to such an obligation  in case they would agree upon it in the
first place.
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In contrast to this limited approach, the negotiation of a new multilateral
biosecurity convention has been proposed by non-governmental nonproliferation experts.89 Such a convention could be modelled after the 1994
Nuclear Safety Convention90 and  according to the proponents of such a
new international treaty  should include three basic elements:
a legal commitment by the contracting parties; agreed principles for
developing progressively higher standards with respect to regulation
and licensing of microbial culture collections; and mechanisms for
oversight and progressive refinement of standards through periodic
conferences.91
The proposed biosecurity convention, however, would contain no rules
and procedures for checking on the compliance of its member states. Only
a biosecurity convention that would be equipped with a set of compliance
measures would not perpetuate the major loophole of the BTW control
regime and extend its shortcoming to a yet wider issue area. In addition,
the uncertainties for success of the proposal seem to lie in the
practicalities and the political support for reaching such an agreement: the
Bush-administration, for one, has categorically ruled out the resurrection
of the AHG that has been negotiating the compliance protocol to the
BTWC and seems in general terms not very supportive of any multilateral
control arrangement that would also tie the hands of the US
administration. What is more, a large number of states that participated in
the AHG negotiations can currently be expected to be critical of yet
another multilateral negotiation after having witnessed the fate of the
AHG.
Linkage with Environmental and Health Regimes. A related approach has
been advanced already during the AHG negotiations, which would borrow
from existing environmental and health regimes in order to enhance the
effectiveness of the BTWC. Two international agreements which could
serve as potential role-models for the transboundary movement of
pathogenic organisms  and as such strengthen the implementation of the
non-transfer norm of the BTW control regime  have been identified.92
One is the Rotterdam Convention on the Prior Informed Consent (PIC)
Procedure for Certain Hazardous Chemicals and Pesticides in International
Trade which was adopted at a Conference of Plenipotentiaries in
Rotterdam on 10 September 1998.93 The second international treaty
mentioned in this context is the Cartagena Protocol on Biosafety to the
Convention on Biological Diversity, signed in Montreal on 29 January
2000.94 Yet, as Article I of the Biosafety Protocol makes clear,
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the objective of this Protocol is to contribute to ensuring an adequate
level of protection in the field of the safe transfer, handling and use of
living modified organisms resulting from modern biotechnology that
may have adverse effects on the conservation and sustainable use of
biological diversity, taking also into account risks to human health,
and specifically focusing on transboundary movements.
So not only does the Biosafety Protocol focus on only one of a number of
norms contained in the BTW control regime, it is furthermore limited to a
subset of agents covered by the BTWC, i.e. living modified organisms, and
most importantly, the purpose of the agreement is a completely different
one. Similar caveats apply to the Rotterdam Convention. This is not to argue
that a closer examination of the provisions of these two international
agreements is not warranted. Rather, the point is that one should not lose
sight of the different regime goals, and resulting from this, different
structures of the regimes, when attempting to borrow from these
environmental and health-oriented regimes and making generalizations for
the applicability of specific provisions found therein for utilization in the
BTW control regime.
Venues for Reaching Agreement on Alternative Measures
Again, the position of the US administration has to be taken as a starting
point for thinking about possible venues for reaching an agreement on
alternative measures which aim at strengthening the BTW control regime.
For the Bush-administration has made its position clear that it considers the
negotiating process in the AHG to have failed and rejected its
revitalization.95 Therefore, an alternative forum will have to be found.
One option might be to give this task to the Review Conference. If the
goal is to express the BTWC states parties agreement on the rather limited
proposals put forward by the US administration, this might be a realistic
possibility. In light of the political realities, it is likely that the majority of
BTWC member states will settle for such an arrangement. Many of them
will regard this option as not going far enough in strengthening the BTWC
control regime. For a more fundamental regime overhaul, however, the
Review Conference is not the appropriate forum.
The Geneva Conference on Disarmament (CD) might represent another
forum for reaching an agreement on a set of alternative measures to
strengthen the regime. Two problems would have to be solved for this to be
a viable solution. First, the current deadlock in the CD would have to be
overcome. The CD has been deadlocked ever since the conclusion of the
1996 Comprehensive Test Ban Treaty and negotiations for any measures to
strengthen the BTWC regime would almost certainly fall victim to the CDs
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inability to overcome these differences. Second, the CD is composed of 66
states parties, and thus would not allow all BTWC members to participate
in the deliberations. It is difficult to imagine how this group then could
negotiate measures to strengthen the BTWC control regime which would
later be palatable to all BTWC states parties.
This leads to a situation where one has to balance the advantages and
disadvantages of having either a restricted negotiating body and possibly also
a restricted group of states implementing whichever new measures are
negotiated/agreed upon or new negotiating body, potentially including all
BTWC states parties. The pitfall to avoid is to have too small a group negotiate
too strong a set of measures which might not be able to gain the support of the
majority of BTWC member states. Prospects for realizing the second path, i.e.
to have all BTWC states parties participate in this process in light of current
fundamental divergences as to the purpose of any complementing measures
aimed at strengthening the BTW regime, seems equally ambitious.
Conclusion  A missed opportunity to strengthen the BTW control
regimes effectiveness
This article set out to apply regime theory to the issue area of BTW controls.
This merger shows that the BTW control regime  as is  suffers from
three serious shortcomings: first, its obvious lack of transparency or
compliance mechanisms and the resulting uncertainty as to the degree to
which regime members actually live up to their obligations; second, a
reluctance or inability to utilize the few procedures that are available, and
third, the admitted non-compliance of a very small number of states parties.
The Compliance Protocol to the BTWC would have added a detailed set
of rules and procedures to the normative framework provided by the
Convention. Being specifically tailored to the already existing principles
and norms of the regime, these rules and procedures  especially in the
crucial areas of compliance measures, as well as export controls and
cooperation in the peaceful uses of the biosciences would have led to a
considerable increase in transparency of states parties activities which are
of relevance to the BTWC and the Protocol. Thereby, these measures would
 over time  have contributed to an enhanced confidence in treaty
compliant behaviour.
The alternative measures briefly outlined are likely to suffer from a lack
of cohesion, which the integrated set of measures of the Protocol would
have displayed, as it was specifically tailored to the BTW Convention. In
addition, due to the politically charged nature of some of the proposed
selected measures in the US proposals one can expect only limited support
for an alternative set of measures centred on these proposals. Therefore a
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less tangible increase in regime effectiveness is to be expected and the
regimes effectiveness  should some of these alternative measures be
agreed upon among BTWC states parties or a subset thereof  will stay
closer to the current state of regime effectiveness than in the scenario of
having the Compliance Protocol in force. Following from this, one cannot
but conclude that the abandonment of the AHG process is a missed
opportunity to strengthen the BTW control regimes effectiveness.
This assessment is reinforced by recent developments both before and
during the Fifth BTWC Review Conference which was suspended in
November 2001 and reconvened in November 2002 in Geneva. The Green
Paper96 put forward in April 2002 by the United Kingdom Foreign and
Commonwealth Office is a case in point: intended as a starting point to find
common ground among BTWC states parties, the options for strengthening
the BTWC clearly are geared towards the US government positions that
were presented at the end of 2001. This represents a step backwards when
compared with the EU positions advocated during the Review Conference
in November 2001.
During this conference EU efforts were clearly aiming at continuing the
process of strengthening the BTWC, if need be outside the AHG
framework. To this end the EU tried to include as many proposals as
possible for the final declaration of the conference that would necessitate
follow-up activities after the conference. Along these lines the EU inter alia
proposed to set up a Scientific Advisory Panel to report to states parties
annually, to explore a set of common principles for export controls
applicable on a voluntary basis, and to extend the scope of some of the
CBMs and even make two of them mandatory.97 The proposals contained in
the UK Green Paper, in contrast, are much weaker and thus paved the way
to acceptance of the minimalist approach contained in the new USinfluenced multilateral process.
The five issues to be dealt with in this process represent only a fraction
of the issues the AHG was dealing with. Consequently, even if the
optimistic scenario will come to pass and the BTWC states parties will
agree upon effective action this will consequently lead to a less effective
strengthening of the BTW control regime. One of the great challenges in the
preparations for the next opportunity to strengthen the regime
comprehensively, i.e. the next Review Conference, as Nicholas Sims points
out, will be to assure that the review in 2006 will not focus exclusively on
this limited set of issues.98 If this were to happen, an uneven regime
development can easily result, which in turn will lead to divergent, not
convergent expectations among states parties and further to a fragmentation
of the BTW control regime.
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